STANDARD TERMINAL RAILROAD
of NEW JERSEY, INCORPORATED

P.O. Bex 662 Talephome 689-623-0356

Recky Hill, NJ 88553 Telecquier 689-633-8192
November 16, 2002 ENTERED

Office of Proceedings

Mr. Vernon A. Williams NUV 9 (+ 2002 Expedited copy via Telecopier 202-565-9004
Office of the Secretary ' and via Federal Express
Surface Transportation Board Part of
1925 K Street NW Public Record ogoé 67 7
Washington DC 20423

Re:  Inthe Matter of Morristown and Erie Railway Company
Authority to Operate the Somerset Terminal Railroad Corporation
Finance Docket No. FD-34267
Addendum to Request for a Stay of Proceedings

Dear Mr. Williams;

=

This letter is in follow-up to our Request for a Stay dated October 15, 2002 inr the above
captioned matter. All exhibits have been numbered as a continuation of those exhibits included
in the original Request for a Stay

On Friday, October 25, 2002 the undersigned spoke with John Fiorilla, Esq., Counsel to
the Morristown and Erie Railroad, at a meeting of the New Jersey Short Line Railroad
Association. Mr. Fiorilla stated that he was aware of the litigation surrounding the property and
that he would be filing an Amended Notice of Exemption within a week which would include the
contracts between the Morristown and Erie and Somerset Terminal and clarify that the operating
authority requested was conditional upon Somerset prevailing in the litigation. He further stated
that I would be properly served with those documents. As of 5:30 PM today we have not
received any such documents from Mr. Fiorilla.

On the morning of Friday, November 15, 2002 the undersigned spoke with Mr. Rudy St
Louis (sic) of your office, who informed me that there had been no further filing by the
Morristown and Erie and that the Board had not yet ruled on either the Notice of Exemption or
the Request for a Stay. A search of the Board’s public web site shows no decision being released
as of the close of business on November 15, 2002.

On Friday, November 1, 2002, Somerset Terminal issued a Bill of Lading for the
movement of a locomotive from the disputed property. It shows the locomotive as being shipped
from the Morristown and Erie at Bridgewater Resources and routed via the Morristown and Erie
to a connection with the Norfolk Southern at Royce, NJ. This Bill of Lading is attached as
Exhibit G.

On Monday, November 4, 2002, Joseph Horner, the owner of the underlying real estate,
received a letter dated October 14, 2002, signed by Eric Strohmeyer, President of the Somerset
Terminal Railroad. It states that: 1) Somerset Terminal has a right-of-way across the property,
this right-of-way being the subject of the dispute; 2) that the Morristown and Erie has placed the
property on their insurance effective September 1, 2002; and, 3) that an inspection has been
scheduled by the Morristown and Erie along with New Jersey Transit and the New Jersey

Michael E. Allen meallen@juno.com
Chief Operating Officer wrallenassoc@earthlink.net




Standard Terminal Railroad of New Jersey
P.O. Box 662 Rocky Hill, NJ 08553

Department of Transportation. We maintain that: 1) as the right-of way has not been awarded to
Somerset terminal by the courts that Somerset Terminal does not in fact have a right-of-way
across the property; 2) that no proof of insurance has been delivered to Mr. Homer or his
representative; and, 3) Interviews conducted by the undersigned on Wednesday, November 6,
2002 with the cognizant officers at New Jersey Transit (Roz Diamond — by telephone) and the
New Jersey Department of Transportation (Henry Schweber — in person) elicited the information
that no such inspection had been undertaken or was contemplated. Mr. Strohmeyer further
invited Mr. Horner to call him if he had any questions regarding the letter. Repeated attempts by
the undersigned to call both numbers displayed on the letter are answered by a recording saying
that the numbers have been disconnected. According to the United States Postal Service website,
an item bearing the number 7002 2410 0003 7266 4545, the Certified Mail # on the top of the
letter was accepted at 4:45 PM on October 31, 2002 in NEWARK, NJ 07102. There was no
further information available for this item. A copy of his letter is attached as Exhibit H.

As we believe that representations of ownership in the original filing when coupled with
the two documents referenced above indicate fraudulent intent in the conveyance to the
Morristown and Erie the matter was referred to the Somerset, New Jersey office of the Federal
Bureau of Investigation on Friday, November 15, 2002.

On November 16, 2002 the undersigned received a copy of a Memorandum of Law dated
November 14, 2002 filed in the United States Bankruptcy Court for the District of New Jersey, in
the matter of Bridgewater Resources, Debtor-in-Possession Case No. 00-60057(WHG) by John F
McHugh, Esq. Counsel for Somerset Terminal. On page 1 of the memorandum Mr. McHugh
states that the Order to Show Cause attached to the original Request for a Stay dated October 15,
2002 as Exhibit E —1 was scheduled for a hearing on October 24, 2002. This is seventeen days
subsequent to the filing on October 7, 2002 of the original Notice by the Morristown and Erie.
This shows that both Somerset and Somerset’s counsel were fully aware at the time of the filing
of the original Notice that any representations that Somerset either owned the bridge or
possessed the easement were in fact fraudulent. On page 4 the memorandum states: “Somerset
has entered into an agreement with the Morristown and Erie to assume Somerset’s rights and
obligations on the lands at issue. That transfer has been approved by the Surface Transportation
Board, Finance Docket 34267.” (Emphasis added). This statement is contrary to the assertion of
Mr. St Louis made on the day following the date on the Memorandum. A certification submitted
as part of the same pleading and signed by Mr. McHugh on the same day under penalty of
perjury and purporting to represent the facts of the matter does not address this issue. This
Memorandum of Law and the Certification are being forwarded to the Federal Bureau of
Investigation and copies have been attached as Exhibit I-1 and I-2 respectively.

On November 16, 2002 the undersigned also received a copy of a Sworn Statement
signed by Eric Strohmeyer and dated November 13, 2002 which states in Paragraph 6 that
“Somerset has entered into an agreement with the Morristown and Erie Railroad to provide
common carrier rail service on the lines in issue and that agreement has been approved by the
Surface Transportation Board, Finance Docket 34267.” (Emphasis added). This document was
filed as part of the same pleading in the Bankruptcy Court. The undersigned further has probable
cause to believe and does in fact believe that Mr. Strohmeyer’s statement may constitute Perjury
under the applicable statutes (18 USC 1621). A copy of this statement is also being forwarded to
The Federal Bureau of Investigation and a copy has been attached as Exhibit J.

Mr. Vernon Willlams 11/16/02
Surface Transportation Board Page2of4




Standard Terminal Railroad of New Jersey
P.O. Box 662 Rocky Hill, NJ 08553

Standard again reserves the right to file objections to the granting of the Exemption, and
again asks that all action on the instant Notice by the Morristown and Erie Railway be stayed
pending action by the court; and further, that should the Board not stay its action in this matter,
that the Exemption requested by the Morristown and Erie be denied due to the extensive
misrepresentations on the part of Somerset.

Sincerely;
Standard Terminal Railroad
of New Jersey, Inc.

Plegbor e cfi—
Michael E. Allen
Chief Operating Officer

Enclosures: 1. See attached exhibit list
2. 10 copies of the letter and exhibits

Copies of this letter and the exhibits have been served upon:

Richard Trenk, Esq. E-Mail and Regular Mail
Booker, Rabinowitz, Trenk, Lubetkin, Tully, DiPasquale, & Webster, PC

100 Executive Drive, Suite 100

West Orange, NJ 07062-8800

Counsel For Joseph Horner

John Fiorilla, Esq. Certified Mail
Watson, Stevens, Fiorilla, & Rutter, LLP

390 George Street, P.O. Box 1185

New Brunswick, NJ 08903

Counsel for the Morristown and Erie Railway

Somerset Terminal Railroad Corporation Certified Mail
568 Central Avenue
Bridgewater, NJ 08807

Jonathan M. Broder, Esq. Regular Mail
Conrail

2001Market Street 16" Floor

Philadelphia, PA

19103

Mr. Vernon Williams 11/16/02
Surface Transportation Board Page 3 of 4




Standard Terminal Railroad of New Jersey
P.O. Box 662 Rocky Hill, NJ 08553

November 16, 2002

Re:  In the Matter of Morristown and Erie Railway Company
Authority to Operate the Somerset Terminal Railroad Corporation
Finance Docket No. FD- 34267
Addendum to Request for a Stay of Proceedings

Index to Exhibits
Exhibit G Bill of Lading #02-02-1100
Exhibit H Letter dated October 14, 2002

ExhibitI-1 ~ Memorandum of Law, John F. McHugh, Esq. Dated November 14, 2002
ExhibitI-2  Certification of John F. McHugh, Esq. Dated November 14, 2002

Exhibit J Statement of Eric Strohmeyer dated November 13, 2002

Mr. Vernon Williams 11/16/02
Surface Transportation Board Page 4 of 4
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PALMIERT MOVERS

BILL OF LADING Number # 92-02-1100

PAGE 02/82

Equipment Number # NCRY 1100

Bill to : Morvistown and Erle Rallway, Inc.
43 Abbett Avenue
PO 8ox 2208
Morristown, NJ 07T982-2208
{973) 267 ~ 4300 Phone
(973) 267 ~ 3138 Fan
Shipper : Consignee:
Somareet Terainal Ralirosd Corporation Somerset Tevminat Mron Corporation
clo Morristown and Eris Railway, Inc. dobamﬂncm
at Bridigewatwr Resources, inc. Ceontral Avenus
18 Pothemus Lane m NJ 08807
Nridgewaster, NJ 08807
(973) 207 - 4300 Phone {908) 728 ~ 0300 Phone
(978) 28?7 -~ 3139 Pax (909) 725 ~ 8822 Pax
Routing: ME - Royce - NS Rule 11 ? YES

Description:  Unit# NCRY 1100
EMD FP-10 Locomotive
Moving On Own Wheels — Dead In Train
STCC # 37-11110

Tariff Authority: ME - STRQ #0001, NS - RQ # 4900

Special Instructions: Detiver to Dameo Trucking at Bound Srook Yard,

Bound Brook NJ. Spot unit head out on gast et of siding.

¥ON 80958£2LTL YV4 20:00 20/¥0/T¥
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SOMERSET TERMINAL RAILROAD CORPORATION
568 Central Avenue * Bridgewater, New Jersey, 08807

October 14, 2002

Sent via Fax (732) 271 - 2804 and Certified Mail #_7 00 2Y/0 000 3 7258 4555~

Mr. Joseph C. Horner

c/o Bridgewater Resources, Inc.
15 Polhemus Lane

Bridgewater, New Jersey 08807

Dear Mr. Homer,

Pursuant to our agreement between Somerset Terminal Railroad Corporation and yourself, we are hereby
notifying you that we have reached an agreememt with the Mormistown and Erie Railway, Inc. of
Morristown, NJ to operate over the Somerset Terminal Railroad right of way located upon your property.

Pursuant to the land use agreement dated May 1, 2000 and signed by you and I on or about
December 17, 2000, we are formally requesting your comsent to the assignment our rights and
interests to the Morristown and Erie effective immediately.

Mr. Gordon R. Fuller, Executive Vice President of the Morristown and Erie Railway shall be contacting
you soon with the details of his firm’s operating plans. I do know that the M&E has already filed with the
US Surface Transportation Board (FD-34267, October 4, 2002) and has placed all of the effected property
on their insurance policies effective September 1, 2002. They have also notified all the appropriate parties
at the connecting railroads regarding this transaction.

M&E officials, along with those from NJ Transit and, possibly, NJ DOT, are expecting to make an
inspection of the property very soon, possibly even this week. They will be contacting you soon as to when

they expect to be on the property.

Should you have any questions regarding this assignment, please feel free to give me a call. If, due to the
ongoing litigation, you are unable to contact me directly, please have your attorney contact our attorney at
the addresses provided below.

In closing, please be advised that Edward M. Fink is no longer with the Somerset Terminal Railroad
organization. All correspondence regarding the railroad may be directed either to our counsel or myselif.

We look forward to hearing from you, or your representative, in the not too distant future.

On behalf of the Somerset Terminal Railroad Corporation,
Yours truly,

ZZ%\
Eric S. Strohmeyer

President

Tel: (908)927-0910 *  Fax: (908) 927 - 0909
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SOMERSET TERMINAL RAILROAD CORPORATION
568 Central Avenue * Bridgewater, New Jerscy, 08807

Of counsel for Somerset Terminal Railroad Corporation
John F. McHugh

Attorney at Law

6 Water Street, Suite 401

New York, NY 10004

(212) 483-0875: Voice

(212) 483-0876: Fax

Gordon R. Fuller - Executive Vice President, COO
Morristown and Erie Railway, Inc.

49 Abbett Avenue

PO Box 2206

Morristown, NJ 07962-2206

(973) 267-4300: Voice

(973) 267-3138: Fax

Of counsel for Morristown and Erie Railway, Inc.
John K. Fiorilla

Watson, Stevens, Fiorilla & Rutter, LLP.

390 George Street

PO Box 1185

New Brunswick, NJ 08903

(732) 545-2250: Voice

(732) 214-0242: Fax

Enclosures

Tel: (908)927-0910 *  Fax: (908) 927 - 0909
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In the Matter of:

W. Patrick Quast

164 Franklin Tpk.
Waldwick, N.J. 07463
201-444.5990

John F. McHugh

6 Water Street, Suite 401
New York, N.Y. 10004
212-483-0875

pro hac vice

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY

(Hon. William H. Ginden)

BRIDGEWATER RESOURCES, INC.
a New Jersey corporation Chapter 11
Debtor-in-Possession Cage No. 00-60057(WHG)

Defendant.

SOMERSET TERMINAL RAILROAD’S REPLY MEMORANDUM OF LAW IN
SUPPORT OF REMAND TO THRE SUPERIOR COURT OF THE STATE OF NEW
JERSEY, CHANCELLORY DIVISION, SOMERSET COUNTY
FACTS
The removed action was filed by Somerset Terminal Railroad, Inc,

(Somerset) against Joseph Horner (Horner) and Standard Terminal Railroad Of New
Jerscy (Standard) to nullify conveyances and conmracts signed by Edward Fink (Fink) on
behalf of the Somerset. The action was commenced by Order to Show Cause in the
Chancellery Court for Somerset County. The Order to Show Cause st the original date

for a hearing fhr October 24, 2002. This action was removed by the defendants on
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September 13, 2002 on the representation that the removed action is related to the
bankruptcy before this Cowst. The only relationship appears to be that Homer, the title
holder to the lands and bridge in issue, is the sole shareholder debtor corporation. Noue
of the assets in question belong to the debtor and the debtor is not a signatory to or
beneficiary of the conveyances. Somerset is a common carrier.

Plaintiff, in this state court action, has submitted admissions by Michae)
Allen, the President of the defendant Standard Terminal Railroad of New Jersey, that he
indeed obtained the conveyance of the assets of Somerset by extortion. Under State Law
 a contract obtained by duress is sbsolutely voidsble, Therefore, remand to the State
Caurt will be followed by rescission of the deeds and contracts in issue expeditiously as
no jssue of fact remains for trial,

REMAND IS PROPER AS
THE REMOVED ACTION CAN HAVE NO CONCIEVABLE EFFECT ON THE
BANKRUPTCY

It is respectfully submitted that Horner's argument, that Litigation
concerning the common carrier authorized to provide rail service to the debior’s facility,
is related to the bankzuptey is unworkable. If accepted, transactions such as the recent
acquisition of Conrall, by Norfolk Southern and CSX Transportation would similarly be
swept within any benkruptcy proceeding of any shipper on Conrail’s many thousands of
miles of track. That result would be absurd as is the argument made here by Homer.

Defendaut Horner argues that if Somerset is successful in retaining the rail
rights in issue that would somehow affect his ability to put forth a plaa for reorganization,
That staternemt can not be trus as a matter of law. Somerset is a cormmon carrier. It must
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provide needed transportation services to all shippers on its line in a nondiscriminatory

fashion 49 U.S.C. §11101 , See: Ameris:

and Santa Fe Railway Company, 387 U.S, 397, 406 (1967). Should Somerset fail to do
30 the debtor would have recourse to the Surface Transportation Board, 49 U.S,C. 10907
(c).

Homner's argument should be rejected for the additional reason that 3
litigation involving a non-debtor owner of an interest in a debtor which may effect the
ability of such litigant to participate in a reorganization plan of the debtor has been
' specifically held 1ot to provide the Bankruptcy Court with jurisdiction over such en
action, Jn Re Johnnic T. Patton. Inc. 12 B.R. 470, 471 (D. Nevada 1981); InRe

i Bagk, 8 B.R. 302, 303 (E.D.

Mo. 1981). A possible adverse effect on the debtor due to an action against a partner in,
or stockholder of, a debtor will pot justify the Court’s assuming jurisdiction over
litigation which could effect the propesty that non debtor, Patkview Gem Inc, v, Stein
516 F. 2d 807, 811 (8" Cir. 1975).

Homer argucs that Somerset is in breach of its contract with him in that it
hes failed to provide rail services as agreed. However he submits no facts in support of
this statement. The Land Use Agreement submitted as Exhibit A to the Declaration of
Eric Strohmeyer, submitted herewith, belies the assertion. Horner’s alleged coumter
claims also do not bring this unrelated action within the bankruptcy for the additional
reason that jurisdiction over a rail carrier’s failure to provide services needed by a shipper
can not be adjudicated by this Court. Jurisdiction qver such issues are within the
exclusive jurisdiction of the Surface Transportation Board, 49 U.S.C §10501(d) and
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§1132 and no proceeding has been commenced in that forum. However, the removed

action involves solely title to lands obtained by extortion, not Somerset’s common carrier

obligations.

In an attempt to bootstrap this litigation into something relevant to the
Bankruptey proceeding, Horner alleges that Somerset was obligated under the
agreements, to serve Bridgewater fres of charge. That is incorrect, see Paragraph 3 of
Declaration of John F. McHugh and Exhibit A to the Declaration of Eric Strohmeyer.
Somerset’s sole obligations to debtor are those as a common carries. Its obligations to
Horner are 150,000 shares of stock in Eastern Railroad Management Corp.(which owns
Somset)whlqhmissuedands.”pezmﬂcﬂarevmbﬂhblewmved.

Somerset has entered into an agreement with the Morristown and Erie
Railroad to assume Somerset’s rights and obligations on the lands in issue, That transfer
has been approved by the Surface Transportation Board, Finance Docket 34267, The
M&E is a rail carrier with numerous operations in New Jersecy. M&E is fully capable of
providing any service required by any operator of the facility which wishes to access rail
services. Asaoomoncmicr.myemhyacquhingthqﬁghtmopmthismckage
would have the obligation to serve Bridgewater, if a cormection to that facility were
provided. See 49 U.S.C, 10907(cX1).

261, 264 (3d Cir. 1991) for the proposition that a remote litigation between non parties
could be swept into the bankruptcy Court if its resolution could “conceivably™ effect the
debtor’s options. Horner claims that if Somerset retains contro] of the rail line,
Bridgewater's reorganization plan can not work. Here, however, any such effect is

-
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impossible as a matter of law. As stated above, Somerset, 8 common carrier, must
provide service to Bridgewater & a fair price no matter who controls that facility See:

Company, supra. Therefore, the identity of the railroad providing transportation services

on this line is irrelevant to the value of the debtor’s estate or to any reorganization plan.

The removed action can have no possible effect on the debtor’s rights, freedom of action

or on the handling of the estate, the effects required to confer jurisdiction in the

Bankruptey Court, See: Pacor v, Higging, 743 F. 3d.984, (3™ Cir 1984) overruled on
rounds, T ' ros, 516 U.S. 124, 134-35 (1995).

Defendants’ reliance upon the court’s use of the term any “conceivable” is
misplaced. The word originated in the decision of Pacor v. Higgns, supra. This year
Third Cirenit clarified its infent when it used that word, mllifying Defendant’s argument
here:.

- “(Defendant’s): reading of the word “conoeivable’ ignores the precise
holding of Pacor where despite the scemingly broad language of the
opinion, we found no ‘related to’ jurisdiction. .. because the outcome of
that lawsuit could not result in ‘even a contingent claim’ against the
debtor...rather, ‘an entirely separate proceeding...” would be required
The test articulated in Pacox for whether a lawsuit could conceivably have
an effect on the bankruptcy proceeding inquires whether the alleged
related lawsuit would affect the bankruptey proceeding without the
intervention of yet another lawsuit.”

In Re Federal-Mogul Global, 300 F.3d 368, 381 (3" Cir. 2002).
Here the lawsuit removed from Somerset County could not affect the
bankruptcy with or without yet another lawsuit.
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CONCLUSION
For the reasons stated above and in Somerset’s initial submissions this
matter should be remanded to the Chancellor of Somerset County.

Dated, New York, N.Y.
November 14, 2002

John F. McHugh (M<H1240)
6 Water Street, Suite 401
New York, N.Y. 10004
212-483-0875
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W. Patrick Quast

164 Frankln Tpk.,
Waldwick, N.J. 07463
201.444-5990

John F. McHugh

6 Water Street, Suite 401
New York, N.Y. 10004
212-483-0875$

pro hac vice

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY

In the Matter of

(Hon. William H. Ginden)
BRIDGEWATER RESOURCES, INC.
8 New Jersey corporation Chapter 11
Debtor-in-Possession Case No. 00-60057(WHG)

Defendant.

John F. McHugh declares under penalty of perjury as follows;

1. I am an attorney licensed to practice before the Courts of the State of
New York, as well as the Federal Courts of the Second Circuit and the Sixth Circuit. [
appearing in this action with W. Patrick Quast who is licensed to practice in New Jersey
and in the District of New Jersey. Iamthsattm;myforSometTemﬁmlRaikoad,a
common carrier authorized to operate by the Surface Transportation Board (Somerset), as
such am familiar with the facts relevant to this motion.

2, The debtor is not a party to the dispute between Somerset, Joseph
Horner (Horoer) and Standard Terminal Railroad of New Jessey (Standard) owned by
Michael Allen (Allen) who is a consultant for Briigewater and a vice president of

1



L

————- -

NOV.l6.c@@2 2:41PM R.T.L.T. 373 243 8677 NO. 7@5 .9

Bridgewater Transportation Resources, Inc. and Hotnet’s expert in the Bankruptcy
proceeding (Deposition of Michael Allen, October 22, 2002, Pg 26 and 36). While
registered as a corporation, Standard has not filed for authority Yo operate as a railroad
with the Surface Transportation Board, Standard is also not operating any terminal or
service in confunction with a continuous carriage by a rail carrier. It is therefore nota
carrier.

3. The removed action, which is the subject of this motion to remand,
involvesthecouwyawebydeedandcomrwtofﬁomehoflmdandabridge

‘between them on which railroad tracks are installed. The challenged conveyance was

from Somerset to Horner. The debtor does not own any of the property in issue nor is it 8
party to any of the contracts in issue. The action involves no debt owed to the debtor.
The allegation that Somerset is obligated to provide rail service to the debtor free of
charge is untrue, Sec Land Use Agreement, Exhibit A to the declaration of Eric
Strohmeyer submitted herewith.

4. Somerset is a rail common carrier, has an obligation to provide
fransportation services 10 any customer on the line, inchuding any operator of debtor’s
facility. That obligation can be enforced by the Surface Transportation Board.

s mdebtor’ssoleinteminthc.nﬂlheiswobtainmﬂwvicedmits
facility at reasonable rates. The State Court action is not binding on the debtor as to any
issue related to service to the Bridgewater facility by Somerset. Ownership of the
railroad service rights and the easements in issuc can have no effect on any

reorganization plan. Somersei’s legal obligations as a common carrier do not allow it to
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discriminate between plan proponents. Further, Somerset has conveyed its rights and
obligations to the Morsistown and Erie Railroad, an experienced short line operator, fully
capable of providing any level of service necded by any operator of the Bridgewater
facility.

6. Any connection between the Somerset-Horner-Allen dispute and the
debtor is therefore immaterial to any issue before this Court,

7. The State Court proceeding will be quick. There is no longer any issue
of contested fact as to Somerset’s right to nullify the conveyances at issue im the removed

“action.

8. The essential allegation of the complaint, that Horner obtained the
transfer of the property from Somerset to him through extortion directed at Somerset’s
former president, Edward Fink by Mr. Allen, was fully admitted by Mr. Allen in
depasition testimony given on October 22 and 24, 2002, Although the actual extortion
directed at Mr. Allen is related on page 158 et seq. commencing at line 24, I recite Mr.
Allen’s testimony at length here to show that it is & ful] judicial admission as well as a
statement made by Mr. Allen against his criminal interest. This testimony is not only
admissible evidence 1t is binding and thus, conclusive against the defendants in the
removed action, It establishes that Allen looked for dirt on Fink, an attorney, found it
and used the threat of disciplinary action against him to extort the tyansfer of the lands in

question to Homer., The quote commences at page 152 of the October 22 transcript:

1 Q. Where did you get the copy of the
2 disciplinary proceedings against Mr. Pink?

3 A. From the Clerk's Office at State
4 Supreme Court,
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Q. what caused you to get those?

A. A suspicion.
Q. You were just suspicious of Mr. Fink?
A. Some of what he had said just didn't

feel right. I can't quantify it beyond that.

Q. Some of --

A. What Mr. Fink said to me. My perscnal
attorney had made the comment of, are you sure
this quy is not a retired tailor using his
brotherTLQ-law's license. 8o I decided to see
whether thexe was a disciplinary record,

Q. ¥hat did My, Fink say to you that gave
you cause for suspicion?

A. He maintained that there wase nothing
impropezr about backdating the desds and backdating
the jurats.

Q. When did he make statements to that
effect to youé

a. He made that statement to me the first
time in, I believe it was, February of 2001 when I
actually sat down with the deeds and read them and

M. ALLEN - DIRECT, 153

asked him about that. He made the statement to me

again in October of 2001. Both times he told me

that Mr. Horner's attorney had agreed to it and
prior to my oalling over to the disciplinary
committes, I spoke te the attorney at Mauvroe, Ssvo
who drafted the rider to the land use agreemsnt to

a3k him if he knsw anything about that, and he hed

P.11
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no knowledge of any such agreement.
M. ALLEN - DIRECT, 155
e. why would the disciplinary authorities
tell you anything with respact to pending oivil

proceedings when theze were no pending civil

proceedings?

A, Okay. I'm not terribly conversant with
the rules of professional conduct. One of the
reasons I called them Qas to ask wﬁat the “
procedures wexe and when one could properly file,
Since we were still contemplating civil
proceedings, I didn’'t proceed.

« s v

M. ALLEN - DIRECT, 156

Q. Were there any civil proceedingse
threatened other than with respect to your pay?

A. My civil proceedings, as threstened,
were based on pay. The claims for consulting work
I had done for Bastern. And there was a8 question
concerning the stock lasued by the company that
needed to be resolved. Separate from myssl!,
Mr. Doran had threatened civil acticn to get his
85,000 back; that was settled with a cash payment.

Q. What does the backdating of documents
velating to an easement have to do with any kind

of back pay owed to anyone?

P.1c
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M. ALLEN -~ DIRECT, 157
MR. KURTZMAN: I'm sorry. I didn't
hear him suggest that it did.

Q. So is it your testimony, Mr. Allen,
that the diaciplinary board told you that if there
was any kind of civil litigation pending against
Eastern Terminal Railroad -- Bastern Railroad

Investment Corp. or Somerset Terminal Rallroad,

regardless of the nature or underlying facts of

that litigation, that an ethics complaint against
Mr. Fink could net be brought until that
litigation was concluded?

A The way it was sxplained to me by the
M. ALLEN - DIRECT, 158
attorney at the ethics committee wasy if there was
any relationship between the two actions they
would not deal] with the ethics complaint until the
other action was resolved. He was not -- I did
not ask him for legal advice. Y asked him what
the procedures were. He did not get a full
rendition of the problem.
M. ALLEN - DIRECT 158

Q. And at what peint did you obtain the
documents that you gave to me im court on June
i4th that you recaived f£xom the ethics dapartment?

A. I obtained those when I made the

initial inquiry in December.

P.13
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Q. On the day you gave me those documents,
was Mr. Pink in court?

A. Yes, he was.

Q. Did you have a discuasion with Mr. Fink
that day?

A. Yes, I did.

Q. What was that discussion about?

A. Mr. Fink had apparently overheard a
conversation between myself and Professor Shilton
M. ALLEN - DiRECT, 159
where Professor Shilton had ask§d me what
disciplinary action was going to happen and I told
him I didn't know because it couldn't happen until
this was over. Mr. Fink then came up to me in the
hallway and inaisted on discussing what was going
to happen, or what I was going to do. He seemed
to be very, very afraid of a complaint being made
against him.

Q. wWhat did vou tell him?

A, That I wish things hadn't happened that
way, but that it was a problem he had to fix.

Q. Did you quots any legal statutes to
Mr. Fink?

A. I say have. I bonestly den't zeocall.

Q. Did he say anything to the sffsct of
pleading for you to, guote unquote, "have scme
bsart"?

A, Yes, he did.

P.14
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Q. Had you ever mentioned ¢r raised the
issue of the backdating of dpcuments to anyone at
Somerset Terminal Railroad previously?

A. I had discussed it. I believe I
already testified I had discussed that with
Mr. Fink twice prsviously, and both times he told

me it had been agreed to by Mr. Horner's lawyar.

M. ALLEN - DIRECT, 160

Q. And juat to refresh my memory, did you
aver have those conversations while you were
president of Somerset Terminal Railroad?

A. Actually, they bracketed the period I
was president. One was while I was general
manager but net yet president. The other waa
after I left,

Q. Did you attempt te do anything whils
you were president to rectify the aituation?

A. My belief was that if everything could
be made to work properly, it wouldn't be a
problem. I wasn't heppy with it, but it wouldn't
Le 2 problem.

Q. Have you ever asked Mr. Horner what he
thinks about it?

A. Mr. Hormer told me that he took at face
value the statement by Mr. Fink that his lawyer
had agreed tc this. He has since said that he
felt like he was arabbed in the back when he found

out his lawyer hadn't.

F.1S
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M. ALLEN - DIRECT, 163

Q. Did you ever intend to commence any
kind of disciplinary action or lodge any sort of
complaint, whether formally or informally, against
Mr. Fink?

A. At the time that I caliad the ethics
committee, yes, I did.

Q. Did you intend to do that in Juns,

20027

A..“I'Qy'p:ezerenca through this wholé tﬁing;
Mr. MeGill, is if there i3 a solution that does
not involve litigation, an acceptable sclution
that doesn't involve litigation in socme form,
that's the route to take,

Q. A solution te recovering the pay that
you claim is owed to you?

A. Or at least undoing some of the damage.

Q. Okay. Damage to you peracmally?

a. Mr. McGill, T had taken Mr. Fink pretty
much on faith because he had retired, or so I
M. ALLEN - DIRECT, 164
believed at the time, from the division of Bell
Labs that was run by my godfather, which was
possibly the best recommendation anybody ceuld
have. The fact that he took an action to undo a
mistaka he mada makes up for an awful lot. And he
did it knowing he would have some xisk to himsel?l

in deoing it.

P.1e
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And continuing on October 24 at page 198:

18 Q. When were the generalities discuased,

16 in the year priox?

17 A. The generalities being, "Joe, yeu ocught

1e to see if you can get them to return the property”

19 had been discussed over the year prior.

20 Q. In June of 2002, was it your intention

21 to go back to the Bthics Board with respect o
RNV . 22 Mr. Fink once the reconveyancea and the surysunding

23 transactions were concluded?

24 A.  Mr. NcGill, I think Y made clear

25 bafore, and I apologize if I didn't, if the matter

Allen Direct, 139

1 could be resclved in 2 manner satisfastery to all
2 concerned, there is no reason to pursue further

3 actiocna sither as a matter of gensral philoaophy
4 ar spscifically in this,

(emphasis added pg. 159 lines 10-18). It is respectfully submitted that the above judicial
admissions by Allen entitle Somuéetm Summary Judgment. Clearly Fink was under
duress and Mr. Allen’s statement that Pink, in signing the agreements, *. . .took an action
to undo 3 mistake he made ., . And he did it knowing he would have some risk to
himself in doing it” (page 164 line 4-7 quoted above) establishes firther that Allen was
fully aware that Fink was indeed not authorized to sign those agreements and deeds.

9. In addition to agreeing to re-comvey the properties in question, Mr.
Fink also agreed that Somerset owed Homer $70,000. Mr. Eric Strohmeyer, the current

10
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president of Somerset, states that in its entire history Somerset had moved 18 cars.
Somerset’s railroad is 2/3 of a mile long. The agreement with Homner provides for a fee
of $0.32 per car mile as the sole cash consideration for the leasehold. A debt of $70,000
is impossible. The recitation of that debt in the agreement in question here establishes
that Fink was terrified by the threat of disciplinary proceedings and simply signed
anything Horner put in front of him. Mr. Allen was questioned at length as 1o the
particulars of that debt and never answered the question as to how the mumber $70,000
was arrived at.

M. Allen Direct, 141

21 Q- . If you weuld look at MA-10,

22 specifically page 3 of MA-10, do you see secticn 3
23 headed "compensatiecn”?

24 A. Yes.

2% Q. What does section 3(a) provide, in

M. ALLEN ~ DIRECT

142
1 general terms?
2 A. "Somerset shall pay Hormer en a
3 billable car mile basis for rail service operated
4 over his property at a car mile rate of 32 cents
L) per cer mile",

M. Allen Dizect, 143

3 Q. Okay. ILet me just ask you this in an
4 effort to move on: Are you aware of any other
5 financial obligations which Somerset Terminal
6 Railroad may have had to Joe Horner that would not

11
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7 be set forth in MA-10 or the rider to which you
8 refer to?
8 A. No.

10. Obviously the agreement entered into by Mr. Fink had no relstionship
to the validity of any claim which Horer had against Somerset. It had everything to do
with Allen's threat of disciplinary action against Fink if he did not sign whatever Homer
wanted.

11. This action belongs in State Court which should dispose of the matter
on the motion which was brought to that Court by Ordes To Show Cause, the submission
and argument of which was delayed by the defendants’ removal to this court.

Wherefore, this being a non core State Law claim between residents of the
same state who are legally unrelated to the debtor, based upon an admitted State Law
Crime the results of which can not effisct the debtor, this proceeding should be remanded
to the State Court and Somerset should be awarded its costs and attorney’s fees, as, on
this record removal was improper and indeed frivolous.

Dated, New York, N.Y. -

November 14, 2002 //
/ b (McH 1240)

W. Patrick Quast
164 Franklin Tpk.
Waldwick, N.J. 07463

12
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W.Patrick Quast

164 Franklin Tpk.,
Waldwick, N.1. 07463,
201-444-5990

John F. McHugh

6 Water Street, Suite 401
New York, N.Y. 10004
212-483-0875

pro hac vice

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY

In the Matter of:

(Hon. William H. Ginder)
BRIDGWATER RESOURCES, INC.
a New Jersey corporation Chapter 11
Debtor-in-Possession Case No. 00-50057(WHG)

Defendant.

Eric Strohmeyer declares under penalty of perjury as follows:

=-= -~ +1. I.am the acting president of Somerset Terminal Raikcoad and as such . .- -

am familiar with the facts.

2. The rail line in dispute in the removed action is 2/3 mile long.
Somerset Terminal Railroad has handled a total of 18 cars to date.

3. Somerset did not agree to handle cars for Bridgewater for free. The
entirety of Somerset’s obligations under its agreement with Mr. Homer is included in the
Land Usc Agresment, Exhibit A hereto. In that agreement Somerset is required to issue
150,000 shares of stock in Eastern Railroad Management Corp. to Mr. Horner and to pay
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Horner $0.32 per revenue car mile. The stock was issued. If Somerset has any debr to
Horner it is for $5.76.

4, Somerset has never received a demand for gervice from the debtor,
Bridgewnter Resources, Inc.

5. The rail line in issue does not reach the Bridgewater facility. About
1,500 fieet of track nmst be laid to directly serve the facility.

6. Somerset has entered into an agrecment with the Morristown and Erie
Railroad to provide commoa carrier rail services on the lines in issue and that agreement
hasbeenapprovedbythe Surfece Transportation Board, Finanoe Docket 34267.

Dated, Bridgewater, N.J.
November 13, 2002
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